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Andrew Johnſton of Rennyhill, and Mrs Anne Law mer- 
chant in Edinburgh, 5 55 


T0 


The PETITION of the Truſtees of the Creditors 
of Adam and Thomas Fairholms bankers in E- 
dinburgh. = No = 


HF. petition now to be anſwered is very elaborate, and il- 
luſtrates, with much accuracy and ingenuity, the ar- 
guments which have been unſucceſsfully 'urged, on the 
ſame fide, in every caſe of the like kind that has occur- 
red for theſe many years paſt. The petitioners ſay, That for the 

ood of the public, they have ſubmitted this queſtion to your 
Lordſhips, “ in order to have the law ſettled, and that the country 

„% may know whether ſuch truſt-diipoſitions can be effectual or 

** not.” And had the point never been before ſolemnly adjudged, 

the motive aſſigned would certainly have been a good excuſe for 
arguing it at full length; but if, on the contrary, the reſpondents. 

are right in their apprehenſion, that this queſtion has been tried 
and determined, upon the molt mature deliberation, in various 

caſes, it will ſeem impoſſible to foreſee when ſuch a point of law 
ſhall be held as fixed and eſtabliſhed ; eſpecially as the induſtry of 
parties will always enable them to find out ſome fact or circum— 
itance, however unmaterial, in which one caſe may be ſaid to dif- 
fer from another, However, as the queſtion is perfectly under- 
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ood by your Lordſhips, the reſpondents ſhall endeavour to bring 


their anſwers within a pretty moderate compaſs. 


The bankruptcy of the Mel. Fairholms was a ſevere blow SY 


many that had the misfortune to be engaged with them. The 
reſpondents were two of that nomber; and their caſe was pecu- 
liarly hard. Mr Johnſton's father never had any dealings with the 
Fairholms, of his own choice; but in February 1764, a corre- 
ſpondent of his happened to remit to him the ſum of L. 222 Ster- 
ling through their channel; and for which, inſtead of the money, 
the Mell. Fairholms, then on the eve of their bankruptcy, were 
pleaſed to fend Mr Johnſton their own bill; to which the reſpon- 
dent, his ſon, has now right. And as for the other reſpondent, 
Mrs Law, her caſe is moſt deplorable. She had made an honeſt 
ſhift to earn a livelihood for many years, by keeping a ſhop; and 
any little money the could fave, the lodged with the Fairholms, 
from time to time, upon promillory notes; hereby, at their bank- 
ruptcy in the end of March 1704, ſhe had L. 394 Sterling in their 


hands, being all that ſhe had in the world to ſupport her under 


the preſſure of old age, total blindneſs, and other infirmities. Un- 
der juch circumſtances, ſhould ſhe now operate her full payment, 


attended with the loſs of a mere trifle to others, they would ſeem 


to be rather hard-hearted creditors who would grudge it. 

The reſpondents were naturally aſtoniſhed at the bankruptcy ; 
and as they were totally ignorant of the Fairholms's affairs, they 
in that ſlate reſolved to take no meaſures whatever that might 
tend in the leaſt to reſtrain them from operating their payment 
by legal diligence, ſo ſoon as they could diſcover the means of u- 
ſing it in a proper way. This the truſtees and other creditors well 
knew from the beginning; and that the reſpondents could not be 
expected to accede to the truſt. Hence they never ſigned the deed 
of acceſſion : they never attended, by themſelves or doers, any 
mectings of the creditors : they never lodged with the truſtecs any 
notes of their debts, when required by advertiſement, as was done 
by Dr Heriot, and many others: and, in ſhort, they never gave 
the Icaſt caule, either directly or indirectly, for the bankrupts, or 
others concerned, to believe or cxpect, that they ever would accede 


to that cruſt-right, Indeed this fact ſeems now to be confelled 


by the petitioners; who acknowledge, that they had erroneoutly 
ſet out with alledging, that the reſpondents, or their agent, had 
attended meetings of the creditors, without objecting to the diſpo- 
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ſition, or common meaſures propoſed, and had thereby virtu. ally 


approved of the truſt- right. The very reverſe of this ap peared up- 


on inquiry, and obliged the petitioners to acquieſce in a judgement 
repelling that defence. 
The petitioners, however, when reſorting to the general point 
of law, endeavour to conciliate favour to their plea, by obſerving, 
That the reſpondents did not uſe arreſtments ſooner than Decem- 


ber 1764, being ſeveral months after the bankruptcy, wo after 


ſome of the funds had been recovered by the tr 1 and by them 
lodged in the banks. This procedure the petitioners impute to a 
principle of ſelf-intereſt, and a deſire f taking an undue bee 
of the other creditors. 

But the petitioners complain of this delay on the part of the re- 
ſpondents with an exceeding bad grace. Their poſtponing dilt- 
gence for a few months, inſtead of a hardſhip upon, was a favour 
to the acceding creditors, as it gave them and their truſtees full 
opportunity, not only of collecting the bankrupt's funds, but allo 
of ſecuring themſelves upon them by legal diligence, againſt the 
attempts of outilanding creditors, of which there were then a great 
number. The petitioners talk much of having acted by the % 
advice ; and if that be ſo, they could not be ignorant of the ne- 
ceſſity of uſing ſuch a precaution for the better ſupporting their 
truſt- right. In fact, during that period, . diligence, by arreſtment 


and otherwiſe, was done in the name of many of the acceding cre- 


ditors, the effect of which is ſtill reſerved to the petitioners in this 
queſtion with the reſpondents, On the other hand, the reſpon- 
dents were kept totally in the dark where the bankrupts effects 
might be found, and conſequently could not attach them f{ooner 
than they did, which was immediately on their diſcovering where 
theſe funds lay. 

How then can the reſpondents be blamed, or can it be the ſub— 
ject of regret, that their diligence ſhould now operate their pay- 


ment, through the remiſſneſs of the truſtees, or thoſe for whom they 


act, in not completely ſecuring their preference upon the 1 
funds in medio by the like diligence, during the time which the re— 
ſpondents allowed them for that purpole ! And having thus ar- 
reſted ſums infinitely beyond what would anſwer their payment, it 
is not {aid that the reſpondents loſt time in taking the neceflary 
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the truſt-right, without which they were adviſed that they could 
not draw their money. 
This proceſs has depended for ral years, and has been re- 


tarded in its progreſs by every objection which the petitioners 


could deviſe, and which were made the ſubject of many repreſen- | 


tations. Hence the reſpondents could not obtain an interlocutor 


upon the merits of the reduction ſooner than the 19th of February 
1768, when the Lord Gardenſtm Ordinary © ſuſtained the reaſons 
* of reduction of the truſt- diſpoſition libelled, in ſo far as the pur- 
fuers have an intereſt therein; and reduced, decerned, and de- 
clared accordingly; and appointed parties procurators to be rea- 
* dy to debate on the effect of the arreſtments founded on by the 
* purſuers againſt next calling.” This interlocutor has ſimply 


cc 
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freed the reſpondents from being affected by the truſt. right, but 


has aſcertained no preference to them; and it is yet /ub judice what 
{hall be the effect of their arreſtments, in competition with the le- 
gal diligence done by the petitioners, or the acceding creditors. 

Since February 1768, the cauſe has been kept in this ſtate by 
no leſs than four ſucceſſive repreſentations, ſeveral of them of great 
length; and two of which, upon anſwers, and the others without 
anſwers, were refuſed by repeated interlocutors of the Lord Ordi- 
nary. At length the petitioners have brought the queſtion before 
your Lord{hips by this petition ; to which theſe anſwers are hum- 
bly oftered. 

The petitioners have ſet out wich giving a detail of the bank- 
rupts proceedings, and thoſe of their truſtees, for ſome time ſubſe- 
quent to their bankruptcy ; from which they infer, that the whole 
was a fair and equitable tranſaction; that the bankruptcy was ow- 
ing to loiles in the ſtocks; that the truſtees were named or appro- 
ved by the creditors; and that no unreaſonable conditions were 
impoſed upon them. | 

Were it material, the reſpondents would at large controvert all 
and each of theſe propoſitions ; ; but it will fallice here ſhortly to 
Ob! ere, that not long after the bankruptcy, all co: icerned had too 
much reaſon to believe, that the creditors had been deccived by the 
repreſentations at firſt made to them: Theſe things have been the 
ſ1hj-&t of diſquiſition in other proceſſes, particularly in the caſe of 
Ur IIerict, who, on that account, endeavoured to withdraw his 
acceſſion. He, inter alia, averred, That the bankruptcy was not 
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_ occaſioned by eſis in the ſtocks, but by groſs miſmanagement a at 
Edinburgh. 

And after all the praiſes which the petitioners have beſtowed on 
this truſt-right, the reſpondents muſt beg leave to ſay, that it is 
far from meriting more favour than others which have been redu- 
ced by this court. The deed itſelf was deviſed, framed, and exe- 
cuted, by the bankrupts, before their bankruptcy was divulged. 
The truſtees were therefore entirely of their own nomination ; and 
though a majority of the creditors who attended the firſt and ſe- 
cond meetings, were induced, rather precipitantly, to approve of it, 
yet it is believed many of them have heartily repented their ſo * 
ing. Indeed thoſe creditors went moſt unreaſonable lengths in fa- 
vour of the bankrupts. They obliged themſelves, and the credi- 
tors who ſhould accede, to ſubmit to thoſe truſtees all objections 
to their debts; and even impowered the truſtees, not only to em- 
ploy Thomas Fairholm in the management, as they have accor- 
dingly done, but to diſcharge him altogether. 

Theſe meaſures were ſo extraordinary, that Dr Heriot was re- 
heved from them, although he was found to have acceded to the 
truſt-right. But even taking that right by itſelf, there is not the 
leaſt reaſon for impoſing it on creditors againſt their will. Why 
ſhould the bankrupts, or even a majority of their creditors, have the 
power of chuſing truſtees to act, not only for themſelves, but for the 
minority of the creditors ; and to declare, as this right does, That 
* theſe truſtees ſhall not be liable for diligence, nor for omiſſions, nor 
« mm ſolidum; but that, beſides their expences, they ſhall be intitled 
© to a gratification for their pains. and trouble.” Surely in no o- 
ther caſe can factors with ſuch privileges be impoſed on perſons 
capable of acting for themſelves. Nor is it leſs material, that the 
deed expreſsly obliges the whole creditors to draw their ſhares 
equally, and thereby ties up their hands from afterwards doing di- 
ligence, and brings in the moſt ſlothful equally with the moſt at- 
tentive. It cannot be pretended, that a debtor who is not bank- 
rupt, can impoſe ſuch conditions on his creditors, or hinder them 
from doing diligence; and it is quite incomprehenſible to the re- 
ſpondents, how his bankruptcy ſhould be made a pretext for giving 
him more ample powers in that reſpect. 

It has been long the object of the attention of the legiſlature of 
this country, as well as of the ſupreme court, to prevent the frauds 


committed by debtors, upon occaſion of their W The 
B laws 
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„ 
laws of all countries han: provided rules for doing juſtice to cre- 
ditors in ſuch caſes; but the means adopted by each, have been 
different. Whatever reſpect we have had to the Civil law, it cer- 
tainly has not been received with us in its full extent, reſpecting 
this matter: ſtill leſs have we followed the law of England upon 
this head; and in all caſes that occur, it is our own law, and not 


the law of other countries, that muſt be the rule. Neither, with 


ſubmiſſion, does it belong to your Lordſhips, properly ſpeaking, 
to make new laws from motives of expediency, but only to apply 
or explain thoſe that already exiſt : yet the bulk of the ingenious 
argument in this petition, clearly tends to the making a new law, 
fitted to the petitioners purpoſe ; and thereby overthrowing what 
is now underſtood to be fixed and eſtabliſhed, under a ſtatute al- 
ready made, and in force. 

The genius of our law has, perhaps, han more fertile than that 
of any other, in deviſing various modes and forms of diligence, 
whereby creditors may compel their debtors to pay, or operate 
payment out of their effects. The giving full weight to ſuch dili- 
gence, has been throughout a favourite object, and all our ſta- 
tutes concerning bankrupts evidently appear to have it ſpecially in 
view; ſo that any practice or deciſion tending to diſappoint the ef- 
fect of legal diligence, if not authoriſed by a new ſtatute, muſt be 
held as running counter to the very genius of our law. 

More particularly, with regard to the act 1621, it appears, that 
at that early period bankrupts had fallen upon two capital devices for 
diſappointing the diligence of their creditors. The firſt of theſe was, 


the granting voluntary conveyances to conjunct or confident per- 


ſons, without true, juſt, or neceſſary cauſes. Theſe conveyances 
the legiſlature juſtly ſer aſide, at the ſuit of any prior onerous credi- 
tor, although he had done no diligence whatever. The other de- 
vice was this, That when a bankrupt ſaw one or other of his cre- 
ditors for whom he had no favour, proceeding in diligence againſt 
him, he directly made over his effects to ſome other favourite cre- 
ditor who had taken no ſuch ſtep. This was alſo redreſſed by the 
ſame ſtatute, which likewiſe ſets aſide ſuch conveyances, at the ſuit 
of the creditor who had done the prior diligence. 

The petitioners ſay, That theſe enactments were made, merely to 
preſerve equality in the diſtribution of a bankrupt's eſtate. And fo 
far it is true, that they prevented the bankrupt himſelf from either 
totally abſtracting his effects, or — an en diſtribution 
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of them, after diligence done againſt him. But it is no leſs plain, 


that the legiſlature did not then intend to put all the creditors upon 
an equal footing, the moſt flothful with the moſt diligent. The pa- 


71 paſſu rankings of adjudgers and executors were then, and for 


many years thereafter, unknown and unthought of; and the clear 


and expreſs intendment of the act 1621 was, to leave the bankrupt's 


_ eſtate open to the diligence of his creditors, and even to give a pre- 
ference to thoſe creditors who were moſt active in firſt uſing that 
diligence; which was underſtood to be the proper means for aſcer- 


taining the particular creditors ſhares of the bankrupt's effects. 

But however ſalutary theſe proviſions were, they ſtill fell ſhort of 
fully anſwering the end in view. Other devices were fallen upon to 
elude it ; and particularly, the granting voluntary conveyances to fa- 
vourite creditors was ſtil] practiſed with ſucceſs, in prejudice of thoſe 


' Other creditors who had not done prior diligence. Thoſe diſponees, 


through the partial favour of the bankrupt, frequently obtained their 
full payment, without having uſed any diligence more than the o- 


thers who were leſs favoured, although ſuch diligence was the only 


lawful means for operating payment from a debtor under ſuch cir- 


cumſtances. Hence the act 1696 was made; which did not diſable 
every debtor who was /ap/us, from fairly making payment and ſatiſ- 
faction of his debts; but wiſely fixed a criterion of bankruptcy, 


which ſhould thereafter diſable perſons falling under it, from at all 
interfering, by conveyances in, the diſpoſal or application of their 


effects. | | 


The ſtatute intended, that all thoſe effects ſhould be left open 
as they ſtood at the time of the bankruptcy, to be affeted and ap- 
plied for the payment of debts according to the due courſe of law, 


and of that diligence which the creditors might think fit to uſe and 


purſue. The legiſlature accordingly expreſsly enacted, ** That all and 
„ whatſoever voluntary diſpoſitions, aſ/ignations, or other deeds,” grant- 
ed by notour bankrupts, either at or after their becoming ſo, or 
within the ſpace of ſixty days before, to any of their creditors, ei- 
ther in ſatisfaction or further ſecurity of their debts, in preference 
to others, ſhould be void and null, and ſhould be fo found, at the 
ſuit of any of their juſt creditors whatever. 

This ſtatute laid the axe to the root of the evil, and effectually tied 


up the hands of notour bankrupts from defrauding any of their 


creditors by voluntary conveyances. But further the ſtatute did not 


go. It did not provide, or even intend, as the petitioners ſeem to 


inſinuate, 


1 
inſinuate, that the conſequence ſhould always be an equal diſtri- 
bution of the whole eſtate among the creditors. It diſabled the 
bankrupt from making any diſtribution whatever in the way of 
conveyance; but it did by no means exclude or ſet aſide the legal 
diligence of creditors; but, on the contrary, left them at full liber- 
ty to uſe that diligence, each for his own behoof, as was by law 
competent to them. The par: paſſu ranking of adjudgers by the 
act 1661, and the ſame ranking of executors and creditors of de- 
functs doing diligence within ſix months by the act of ſederunt 
1662, were then well known, and were left in full force in thoſe 
caſes to which they might apply. But no further equality among 
creditors was thereby introduced as to perſonal, any more than as 
to real eſtates ; although it cannot be with juſtice alledged, that 


moveable or perſonal eſtates in this country were then ſo incon- 


ſiderable as to have eſcaped the legiſlature's attention, far leſs that 
the diſtribution of them was intended to be (till left to the pleaſure 
of notour bankrupts, in excluſion of the operation of legal dili- 
ene. . 
: In ſo far as equality among creditors has been eſtabliſhed up- 
on certain ſubjects by the acts 1661 and 1662, the reſpondents 
do not mean to call it in queſtion, becauſe ſuch is the law ; but 
where the legiſlature has not thought fit to eſtabliſh ſuch an order 


of ranking, they do humbly conceive, that it is not even the 


province of a court of law, far leſs of a notour bankrupt himſelf, 


to introduce it, whatever may be the ſeeming equity with which 


it is thought to be attended. Indeed the reſpondents may preſume, | 
from the act of ſederunt 1754, reſpecting the par: paſſu ranking of 


poinders and arreſters, having been ſuffered to expire, that the pe- 


titioners doctrine, of adopting every meaſure for preſerving equality 
among creditors, eſpecially upon perſonal eſtates, has not been al- 
ways received; or that the application of it has been found to be 
attended, in practice, with more inconveniency to the public, than 
the ſuffering creditors to take care of themſelves by uſing legal dili- 
gence independent of each other. OR | | 
The petitioners argue, upon the words of the act 1696, That be- 
cauſe it ſtrikes againſt diſpoſitions granted by a bankrupt to any of 
his creditors in preference to other creditors, it cannot apply to ſuch 
a diſpofition as this in queſtion, which is granted in favour of all 
the creditors equally, without preferring any of them to the reſt. 
The reſpondents have the greater deference for this argument, 
that it appears for ſome time to have been the prevailing opinion of 
| | | | the 
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the court. But your Lordſhips predeceſſors, many years ago, came 


i- to alter that opinion, and to hold, that ſuch diſpoſitions as this, as 
he well as others, do fall under both ate words and intendment of the 
of ſtatute. It is a criticiſm which cannot be admitted as juſt, That when 
al | the ſtatute ſpeaks of a diſpoſition to any of the creditors, it means 
I to limit the challenge to deeds in favour of certain individuals, and 
vy that it ſhould not extend to thoſe apparently granted in favour of 
he the whole. The ſtatute makes no diſtinction as to the form of the 
e- | deeds, or whether they are granted to the whole creditors, or only. 
nt do a part of them; for ſtill if they appear to be an alienation of 
ſe any of his effects in favour of creditors, they fall under the pro- 
g hibition of this act. 
as Neither is there more ſtrength in the objection, That the diſpo- 
at fition is not in prejudice of other creditors, becauſe it is granted to 
a- KF the whole. It is certainly in prejudice of the whole, or at leaſt of 
at all who do not voluntarily aceept of it, when it evidently tends to 
e compel them to ſubmit to a mode of management and diſtribution, 
be” not of their own choice, and to deprive them of the power of uſing 
that diligence with which the law has armed them for operating their 
be full payment, and, contrary to the principle of law, That vigilantibus 
8 Jura ſubweniunt, gives the ſame advantage to the moſt indolent and 
it | neglectful with thoſe who are the moſt active and diligent. In 
6 | ſhort, the plain intendment of the ſtatute is, to, tie up the bank- 
e rupt's hands, after a certain period, fo as not to leave it anywiſe in 
, his power, by voluntary conveyances to creditors, to interrupt the 
3 cCourſe of legal diligence. And indeed the very words are expreſs to 
„ that effect, by declaring all and auhatſoever voluntar diſpojitions, 
F &c. made by a notour bankrupt to his creditors, without ay dit- 
a tinction or exception, to be void and null. | 
4 | The petitioners further argue, That a diſpoſition of this Kind is 
4 a juſt act, which ought to be ſupported; that it would be a re- 
- proach to the law of a country, to diſable a bankrupt from doing 
N equal juſtice to all his creditors; that ſuch a law would be deſtruc- 


tive to trade and credit, as rorally excluding creditors at a diſtance 
from any chance of coming in for a ſhare; and that it would, in 
| many caſes, create. immenſe loſſes, as many bankruptcies have, 
and ſtill may occur, when the eſtates of the bankrupt are ſituated 
in countries where they cannot be attached by legal diligence. 
| It might here ſuffice for the reſpondents to anſwer, That za H 
ſeripta eft ; and that however hard it may be, this is not the proper 


place for en an alteration of it. But the objection itſelf is 
9 , Not 


„ 
not well grounded; and, if ſuſtained, would ſtrike much deeper 
than the caſe now 1n queſtion. Few inſtances occur of creditors 


at a diſtance (who have commonly active agents on the ſpot) ſuffer- 
ing by the creditors at hand getting the ſtart of them in diligence; 


anch if the apprehenſion of ſuch inconvenience could have weight, 


it would equally apply to the ſetting aſide even prior diligence 
done, where the debtor is not a notour bankrupt, although inſol- 
vent at the time. This would be a repeal of the act 1621; which 
expreſsly ſuſtains prior diligence, although the debtor is inſolvent. 
Nor can any good reaſon be aſſigned, why the bankrupt ſhould 
have the power of excluding, by a voluntary deed, that diligence 
which is poſterior to his diſpoſition, more Fan Wat which 1 is prior 
to it. 

It cannot be ſaid, that the trade and commerce of this country 
has flouriſhed leſs ſince the deciſion in the 1734, in the caſe of 
Snee, than it did before that period; and there is ſurely leſs cauſe 
to apprehend danger from the law's continuing on the ſame foot- 
ing, than from its being perpetually variable and fluctuating. Nei- 
ther can any benefit ariſing from diſpoſitions of effects in foreign 
countries be excluded by that law, as it cannot operate extra ter- 
ritoriam. And if a caſe can be ſuppoſed, where effects are ſo ſitua- 
ted, as that they can be reached by no diligence whatever, ſuch a 
diſpoſition of thoſe effects may poſſibly be ſuſtained as beneficial, 
and not prejudicial, to the creditors. But that is not the caſe at 
preſent, where the effects are confeſſedly in Scotland, and can all 
be attached by the diligence of this country. 

The reſpondents acknowledge, that it was a long time a Gn 
lative queſtion, attended with a good deal of doubt, whether ſuch 
rruſt-diſpoſitions were truly beneficial or hurtful? This court, for 
ſome time, conſidered them 1n a favourable light: but experience 
diſcovered how pernictous they were ; and then the court returned 
to the obſervance of that conſtruction of the law, from which an 
inclination to equity had diverted it. 

By ſuch deeds, the hands of creditors were found to be tied up, 
and the eſtates of bankrupts frequently thrown under the manage- 

ment of perſons of the bankrupt's own nomination, whoſe fidelity 
and diligence was unknown to moſt of the creditors. The truſtees 
were not bound to do diligence, but were freed from all omiſſions ; 
and whether they managed well or ill, the creditors were obliged 
to take what ſhare of the effects they were pleaſed to allow. 

Theſe grievances became at length intolerable; and have there- 
fore been properly rectified by the later practice of the court: and 
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as general rules muſt be obſerved, ſo it can now make no diſtinc- 
tion, whether the truſtees are men of known character and integri- 
ty or not; or whether many or few of the creditors have acceded. 
If the diſpoſition i is itſelf reducible by nan creditors, theſe 
circumſtances muſt go for nothing. 

Although the making an equal diſtribution may, at firſt view, 
appear favourable ; yet where is the law or the expediency for au- 
_ thoriling a bankrupt to compel his creditors to deſiſt from diligence, 

and receive ſuch mode of management and diſtribution as he ſhall 
think proper? or to truſt the whole in ſuch hands as he is pleaſed 
to place it? Or even ſuppoſing ſome of the creditors to concur in 
the nomination of truſtees, what intitles them to chuſe for others, 
who never concurred, and who perhaps have not the like confi- 
dence in the perſons elected by them | 
' Beſides, it muſt be allowed, that the cations | cannot compel the 
bankrupt, if unwilling, to grant ſuch a diſpoſition; and it is ap- 
parently abſurd, that he, on the other hand, ſhould be intitled to 
compel them to accept of it. If it is juſt and expedient, that in all 
bankruptcies the effect of diligence ſhould be ſtopped, and an e- 
qual diſtribution made among the creditors, our law mult certain- 
ly be extremely defective, if it makes the bankrupt himſelf the ſole 
diſpenſer of this juſtice, and leaves it optional in him to do it or 
Not as he thinks fit. Such power is apparently adverſe . to the 
words and intendment of the a& 1690; and it is abundantly ob- 
vious, that were debtors allowed, under pretence of executing diſ- 
poſitions in favour of their whole creditors, to circumſcribe and 
fruſtrate the effect of the diligence of particular ones, they would 
eaſily fall upon ſchemes to give more ſubſtantial preferences to thoſe 
whom they were willing to favour; and many more bad conſe- 
quences muſt flow from ſuch a privilege, than would be ſufficient 
to overbalance _-_ trivial advantages which might be n to 
be obtained by | 

: Senſible of he difficulty attending their plea, the petitioners en- 
deavour to gain ſome aid to it, by obſerving, that their diſpoſi- 
tion was not only executed by the bankrupts, but completed by 
their getting hold of the effects before the reſpondents diligence. 
But this argument has been over-ruled in every caſe where it was 
pleaded, as appears from the deciſions quoted in the petition itſelf ; 
particularly the caſe of Mudie. Nothing can be plainer, than that, 
if the diſpoſition itſelf is null and void ab initio, according to the 


_ expreſs enactment of the Nature, it cannot be rendered better or 
— . ſtronger 
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ſtronger by any delivery, poſſeſſion, or completion, in the per- 
ſons of the diſponees. Indeed, ſo far has the legiſlature been from 


conſidering this point in the light in which the petitioners put it, 


that the act 1696 has declared, that ſuch diſpoſitions, when of he- 
ritable ſubjects, ſhall only be reckoned, as to this caſe of bank- 
ruptcy, to be of the date of the ſeiſin taken thereon; in order, that 
if the ſeiſin is within the ſixty days, the deed upon which it pro- 
ceeds may be reduced, although it truly was executed by the bank- 
rupt without or before thar period. Infeftment does ſurely as much 
complete a diſpoſition of lands, as intimation or poſſeſſion of any 
kind can do a conveyance of moveables; and as the one gives no 
aid to the validity of the deed, but rather the reverſe, as little can 
the other do ſo. : LD | | 

So much being humbly ſubmitted to your Lordſhips in point of 


argument upon the general queſtion, it remains to take notice of 


the deciſions that have occurred, and are mentioned in the petition ; 
upon a view of which, the reſpondents apprehend, they may ſafe- 


ly conclude, that if any point of law can be held as determined by 


judgements of this court, the preſent one ſtands thereby clearly e- 
ſtabliſhed, agreeable to the interlocutor now under review. | 

The petitioners have been able to point out only two deciſions 
earlier than the 1734, which they found upon as favourable to 
their plea. | | 

The firſt of theſe is that of Watſon contra Muirhead, in the 1725; 
of which the petition gives a full account: and the reſpondents 
have no occaſion to diſpute, that the caſe ſtands as there repreſent- 
cd. It was apparently a favourable caſe; and being the firſt that 
occurred, it can be no ſurpriſe, that the idea of equity with which 
it ſeemed to be attended, had ſuch impreſſion on the humane diſ- 
poſition of the judges, as to lead them into a conſtruction of the 
law, which the reſpondents may now term erroneous ; eſpecially as 
the bad conſequences of ſuch a deciſion were not then ſufficiently 
felt or foreſeen. i : 

The ſame equitable principles appear to have led the court ſtill 
further in the ſecond caſe, of Farquhar/on and Cuming, in the 1729 ; 
which the petitioners themſelves admit to have been rather too 
ſtrong a deciſion in favour of truſt-rights, as being directly againft 


the poſitive enactment of the ſtatute 1621; and which was there- 


fore altered in a ſimilar caſe in the 1735, Mansfield contra Brown 
and Stobie. | 1 - 
So ſtand the deciſzons in that early period: And the next in order 
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is that of Snee contra the creditors of Michaei Anderſon, in the 
1734, when the general point of law was fully argued, and moſt 
maturely conſidered by the court; and when their Lordſhips did 
moſt ſolemnly determine, that diſpoſitions of this kind do fall un- 
der, and are reducibl cible upon the act 1696. _ Anderſon's diſpoſition 
was ſo far like the preſent one, that it was granted to truſtees for 
behoof of all his creditors, in order to have the effects equally di- 
vided among them; that the truſtees were exeemed from being 
liable in omiſſions; and that many of the creditors had acceded 
thereto. So far, then, the judgement would have applied, had it 
been ſtrictly confined to the caſe between the parties : and although 
the petitioners are at much pains to diſtinguiſh the import of that 
diſpoſition from the preſent one, yet it is obvious that ſome gene- 
ral rules muſt take place; and that if the validity of ſuch diſpoſi- 
tions was to depend on any peculiarity in the clauſes, the fate of 
them would be involved 1n total darkneſs and uncertainty, and a 
door would be opened to endleſs contention and diſputes concern- 
ing them. 

juſtly apprehenſive of this 1 of determining the cauſe 
on the ſpecialities of the diſpoſition, the Lords, in that caſe, moſt 
properly reſolved to eſtabliſh the general point, as to the effect of 
the act 1696, upon all ſuch diſpoſitions, and to give notice to the 
public that theſe would be no longer ſuſtained. The learned col- 
lector obſerves, That the Lords found the reaſons of reduction 
© relevant; and at the ſame time laid hold of this opportunity to 
„declare their ſentiments againſt all ſuch diſpoſitions in general 
and in that view cauſed inſert the following clauſe in their in- 
“ terlocutor: And furiher find, 1hat no di Haiti tion by a bankrupt debtor 
* can diſable creditors from doing diligence.” 

The petitioners upon this are pleaſed to obſerve, © That the. 
% declaration of a court, not applicable to the caſe argued before 
it, ought not to be much relied upon for ſettling the law; elpe— 
hi cially when ſuch Judgement or declaration 1s conceived in words 
© of ambiguous meaning.” But the reſpondents muſt confets, that 
they can find no ambiguity in the words alluded to; and they muſt. 
be allowed to think, becauſe the court thought ſo, that as your 
Lordſhips are the interpreters of the law, 1o the expl: anation of its 
meaning in a doubtful point could not be more aptly made, than 
by ſuch a declaration; which was not foreign to the cauſe, by at 
thowed, that, independent of the ſpecialities i in the diſpoſition under 
trial, the COurt held, that its being granted by A notour 844 85 
rupt, with a view to diſable his creditor from doing diligence, and 
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to bring them all 1 in equally, was alone ſufficient to reduce it upon 

the act 1696. Had the court only meant that ſuch diſpoſition 
could not diſable creditors from doing diligence before it exiſted, 
the declaration. would indeed have been ſuperfluous ; but no ſach 
meaning was ever put upon that declaration; which, on the con- 
trary, clearly applies, and has always been underſtood to apply, alſo 
to diligence done after the diſpoſition. Since the period of this de- 
ciſion, it has likewiſe been held by the writers on our law, as well 
as by the practitioners, to be a fixed point, that all fach diſpoſi- 
tions are reducible upon the act 1696, at the inſtance of any cre- 
ditors who have not acceded to the truſt- right. 

Again, in the next caſe of the kind which occurred, viz. that of 
Lord Aberdeen contra Blair's truſtees, 3d February 1736, the 

Lords gave another deciſion, exactly agreeable to what had been 
found in the caſe of Snee. 

The petitioners indeed obſerve, That the contrary was found in 
November 1757, in the caſe of Simpſon contra the truſtee and cre- 
ditors of Jackſon. But independent of the circumſtances of that 
caſe noticed in the petition, it is undoubtedly ſufficient to diſtin- 
guiſh it from the preſent, and to ſhow that the general point of 
Jaw did not come to be conſidered, that previous to the diſpoſition 
the acceding creditors had uſed ſeparate diligences, whereby they 
had attached the effects falling under it, and aſcertained their ſhares 
in the diviſion thereof; the effect too of which diligence was expreſs- 
ly reſerved to them in the diſpoſition; and conſequently Simpſon, who 

had himſelf done no diligence, could not afterwards, by an arreſt- 
ment in the hands of the truſtee, carry off thoſe effects, and diſap- 
point the preference which the acceding creditors had obtained up- 


on them, even independent of the diſpoſition. Accordingly your 


Lordlhips did very juſtly aſſoilzie the truſtee from Simpſon's proceſs 
of forthcoming. 

The next cafe is that of Eliſabeth Mudie contra the Truſtees of 
Robert Strachan, in 1764, which the reſpondents have founded up- 
on, and they apprehend juſtly, as a precedent in their favour, al- 
moſt as ſtrong as the deciſion in the caſe of Snce. 

The petitioners have in like manner endeavoured to diſtinguiſh 
it from the preſent, by ſpecialties ſaid to have attended it; but the 
reſpondents cannot altogether agree in their repreſentation of it. 
Strachan's diſpoſition was in favour of truſtees for all his creditors. 
It contained no other preference than what had been long before 
eſtabliſhed, in favour of one creditor by infefrment on a tenement 
belonging to him, and in favour of another by legal hypotheck as 

landlord 


£7, 
#7 


1 5 
landlord of a houſe which Strachan then poſſeſſed. The deed was 
therefore as fair and unexceptionable as any of the kind could poſ- 
ſibly be; and was completed as to the heritage by infeftment, and 
as to the moveables by poſſeſſion, and even by rouping, and con- 
verting them into money, before Mrs Mudie uſed arreſtments i in the 
hands of the truſtees. 

It is true that a few days prior to the diſpoſition, ſhe had raiſed, 
though not executed, an inhibition, and alſo raiſed a horning, and 
uſed arreſtment againſt other debtors of the bankrupt ; but it is 
alſo true, that previous to any of theſe ſteps of diligence, the truſt- 
right had been reſolved upon, and at the ſolicitation of the other 
creditors a diſpoſition was actually executed to a truſtee of their 
aa Bi but he having declined to act, a ſecond diſpoſition 
was neceſlarily granted to other truſtees, alſo of their nomination, 
ſome days after the horning and inhibition were raiſed by Mrs 
Mudie. She therefore did not think herſelf founded in a reduc- 
tion on the act 1621, but only inſiſted upon the act 1696; and 
accordingly your Lordſhips did moſt deliberately conſider it as a 
caſe depending upon the general point decided in the caſe of Snee, 
ind gave judgement agreeable thereto. 

This appears from the expreſs words of the 1 which 

e finds ſufficient evidence, that Robert Strachan, the common 
debtor, was reduced to the ſtate of a notour bankrupt in terms 
e of the act of parliament 1696, within ſixty days from the date 
“ of the diſpoſition made by him to the defenders of his eſtate ; 
and therefore reduces that diſpoſition ſo far as concerns the pur- 
* ſuer; and finds the purſuer intitled, in virtue of her arreſt- 
* ments, to recover from the arreſtees fach ſum as ſhe would have 
* right to if no ſuch diſpoſition had been made.” And after de- 
cerning againſt certain debtors of the bankrupr, the interlocutor 
likewiſe © finds her intitled, in virtue of her arreſtments in the de- 
** fenders the truſtees hands, to any effects of the common debtor 
* they are poſſeſſed of, and the prices of ſuch of his goods ſold as 
([ they have received, except in fo far as the ſaid truſtees are in 
© condition to ſhow that they, or the other creditors, are intitled to 
* controvert the purſuers preference upon grounds in law, inde- 
* pendent of the diſpoſition reduced as above.“ 

The ſame point was laſt of all diſputed in the 1767, . 
Meſſ. Peters and the truſtees of James Dunlop. The like judge- 


ment was there alſo given as in the caſes of . Blair, and Mudic, 
and 


& 
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und the decree was affirmed by the Houſe of Lords. After which 
John Monro, another creditor of Dunlop's, was likewiſe preferred 
upon arreſtments in the hands of the truſtees themſelves. 

The petitioners indeed obſerve, that the judgement of the Houſe 
of Peers did not go upon the general point, but upon a ſpeciality 
of the diſpoſition's having reſerved a partial preference to the bank- 
rupt's friends, who had become ſureties for him in certain bonds 
to the crown, and without which condition they would not have 
been intitled to any preference by the aid of the crown. This the 
reſpondents can neither admit nor deny, as they confeſs themſelves 
entirely ignorant of the reaſons that influenced that Honourable 
Houſe, farther than appears from their judgement, which bears 
no ſpecialty, but in general affirms your Lordſhips decree. But 
even ſuppoſing the proceedings above to be ſuch as repreſented in 
the petition ; yet the reſpondents are informed, that your Lord- 
ſhips proceeded on the general point of law; and conſequently. 
your judgement in that caſe, as well as in the three former ones, 
is ſtill a precedent in favour of the preſent interlocutor; and the 
reſpondents do hold it as certain, that from the 1734, down to this 
; day, all the deciſions of the court, in the like caſes, have been uni- 

form, and agreeable thereto. 

And when ſuch are the authorities adduced for the pans, 
they may with great deference obſerve, that they cannot be ſha- 
ken by the quotation given in the petition from the Principles of 
Equity. That learned author expreſsly approves of the principle 
firſt laid down by the court in the caſe of Snee, © That no diſpo- 
“ ſition by a bankrupt can diſable his creditors from doing dili- 

* gence;” and declares it to be © founded in juſtice and expedien- 
* cy, and which ought to govern the court of ſeſſion as a court of 
equity.“ He indeed diſtinguiſhes between diſpoſitions zmpoſed by 
bankrupts upon their creditors, and thoſe which are Vlicited from 
the bankrupts by their editors to truſtees of their own naming ; 
and 1s of opinion, that though the former ſhould be reduced, the 
latter ought to be ſuſtained, How far the diſpoſition now in que- 
ſtion falls to be viewed in the one or the other 1. ghr, is humbly 
ſubmitted ; but even taking it in the moſt favouratite view, the re- 
{pondents vpprebenal, that it muſt fall under the act 1696, and the 

Vol. 1. p. 273 deciſions of the court already referred to. And Lord Bankton, 
9. after mentioning the rule laid down in the caſe of Sue , and obſer⸗ 
ving that the Lords have ever ſince followed it, gives his opinion, 

That conſidering the expences of man: gem? mn. and the leiſurely 

procedure frequently in profecution of che : trult-difpulitions by 


* Dankr upts, 
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© bankrupts, there is no reaſon for encouraging them beyond the 
1 letter of the law.” And he adds other reaſons why ſuch truſt- 
rights are juſtly found to be within the ſtatute, even although the 


majority of the creditors agree to the meaſure. . 


After concluding their argument on the general point, the peti- 
tioners have ſtated a ſeparate queſtion to your Lordſhips, viz. 
Whether the reſpondents, after the bankrupts eſtate was converted 
into money, and that money depoſited in the banks for the behoof 
of the creditors, could effectually attach it by arreſtments uſed a- 


gainſt the truſtees and banks, and inſiſt for reduction of the truſt- 
diſpoſition in order to give their arreſtments effect? | 


The petitioners ſay, That as the Fairholms were not diveſted of 
their eſtate by becoming bankrupt, the diſpoſition was effectual 
while unchallenged ; and that the money having been paid into 
the bank for behoof of the creditors before any challenge, the 


| ſame was equivalent to the money's having been directly paid over 


by the bankrupts to them, agreeable to what was found in the 
caſe of Souper contra Smith; and that, at any rate, the arreſtments 


are inept, as neither the truſtees nor the banks are debtors to the 


bankrupts, but to the acceding creditors, guoad the extent of 
their ſhares. And upon this laſt point alſo ſome deciſions are re- 


ferred to. 


But, in the 2 place, It is obvious from the interlocutor, and 
is even admitted by the petitioners, that their argument on this 
point is rather prematurely ſtated; the Lord Ordinary having as 


yet only reduced the truſt- right, ſo far as the reſpondents have an 


intereſt, without aſcertaining the further effect of the arreſtments. 
The reſpondents, however, have no objection to your Lordſhips- 
likewiſe determining this point at the ſame time with the other; and 
indeed, when the diſpoſition is once reduced, there is evidently no- 


thing at all in this queſtion. 


For, 2do, If once the truſt-right is reduced, it muſt follow of 
courſe, that neither the truſtees, nor the acceding creditors, have 
any title to the money or effects of the bankrupts in virtue of that 
right; and confequently the ſame remains the property of the 
bankrupts, and muſt be affectable by the diligence of their credi- 


tors, as owing or belonging to them. In all the other caſes ad- 
judged fince the 1734, it has been juſtly conſidered, that a diſpoſi- 


tion or conveyance of debts and funds, though afterwards con- 


verted into money by the truſtee or creditors, is no wiſe ſimilar to 


payments in money directly made by the bankrupt to his credi- 


tors. Such a conveyance is an alienation of property, which the 
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law intended ſhould remain with the bankrupt till taken out of 2 


his perſon by diligence. And hence, in the caſes of Mudie, and Pe- 


ters, &c. the arreſtments in the hands of the truſtees themſelves 
have been found effectual to carry the money which they had pre- 
viouſly uplifted and received, in virtue of the diſpoſition, from the 
debts or effects of the bankrupt. _ LY 2 „ 
The deciſions quoted by the petitioners on this head are truly 
nothing at all to the purpoſe. In the caſe of Souper contra Smith, 
your Lordſhips will obſerve, that Smith was only inſolvent, and 
not a notour bankrupt; and conſequently his diſpoſition was not 
reducible on the bankrupt- acts. Neither did he diſpone his whole ef- 
fects to truſtees, but only cauſed them ſell his furniture and liquors; 
which having been accordingly done, it was found too late 
for another creditor to gain any preference by arreſting the price. 
The other deciſions, of Campbell contra Faichney, and Stalker con- 


tra Ayton, do as little apply; as they relate only to the propriety 


of arreſtments uſed in the hands, not of a debtor to the common 


| debtor, but of the debtor's factor or truſtees ; neither of whom are' 


held to be debtors to the common debtor. In the preſent caſe, ir 


is impoſſible to deny, that when the diſpoſition is laid aſide, both 


the truſtees and the banks remain debtors to the bankrupts, or cu- 
ſtodiers of the money and effects for them; ſeeing, in competition 
with the reſpondents, the acceding creditors have no longer any 
title thereto in virtue of the diſpoſition. . 75 Keg 

In arguing upon this point, the petitioners admit, That fo far 


as there are other creditors who have refuſed to accept of the 


« diſpoſition, or accede to the truſt, the reſpondents may have at- 
© tached their ſhares of the money, becauſe ſo far the money re- 
„ mains the property of the bankrupts.” And, agreeable to this 
doctrine, the ſame muſt be the caſe as to the ſhares of the acceding 
creditors, when once the diſpoſition is reduced. Indeed this admiſ- 
fion ſeems to be totally deſtructive of the petitioners plea on the ge- 
neral point: for it tends to reduce the truſt-right to ſo many par- 
tial conveyances as there are acceding creditors; and it cannot be 


denied, that every partial diſpoſition to particular creditors is re- 
. qucible on the act 1696, and the fubject conveyed affectable by the 


diligence of other creditors, although it ſhould appear, that ſuch 
ſubject would not exceed in value the proportion falling to the diſ- 


ponee upon an equal diſtribution of the bankrupts eſtate among 


the whole creditors. 


ln reſpect whereof, Oc. 


DAV. RAE. 


